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Introduction
1. Rail Freight Group is pleased to respond to Network Rail’s discussion document on Great British Railways’ Access and Use policy. This response is not confidential.
2. [bookmark: _Hlk160010122]RFG is the representative body for rail freight in the UK, and we campaign for a greater use of rail freight, to deliver environmental and economic benefits for the UK. We have over 130 member companies including train operators, end customers, ports and terminal operators, suppliers including locomotive and wagon companies and support services. 

Summary
3. We recognise the significant changes to the access framework which are being made under the Railways Bill 2025, and the work which is presently ongoing to design the new regime.  We appreciate the consultative and open approach and the opportunities that we have had to engage and help shape the thinking.  Along with our members we remain committed to supporting that work, and in helping to design the best possible framework in support of rail freight growth.  In that context we also recognise that the position paper reflects the developed thinking at a moment in time, with work still ongoing.
4. Like GBR we wish to see an access framework which is fair, agile and delivers best value.  Our key concerns, as compared to the regime today however are;
a. The loss of independence, with decision making moving to GBR, which in turn will be a vertically integrated monopoly of track and train.  This means that the safeguards in the Bill and AUP must be strong and effective.
b. The ability for commercial freight services operating on behalf of customers to be removed from the network if other services are deemed to be higher value.  We believe there should be a greater weight placed on existing trains than new.
c. The need to maintain a national network for freight with productive and efficient end to end paths, which appears harder to achieve through the new locally based capacity plans.

5. We are particularly concerned that the plans for capacity allocation in the position papers are still far from being a coherent and repeatable process, which will provide the necessary certainty for freight operators and customers.  Even recognising that this is a work in progress there is a lack of consistency and clarity in the documents.  We believe that the work would benefit from some ‘testing’ against potential future situations and greater clarity on how the process will work for cross network operations.   The AUP also needs to be consistent with the Bill provisions including how and where the GBR capacity duty will be used.

6. We recognise the key provisions for the track access charging framework, and have a greater clarity on this than on capacity allocation.  However, there is a need for the proposals to fully align with the legal framework, and we are concerned that the AUP does not become a blueprint for raising charges.  We note that more work will be required to design the new performance regimes for planned and unplanned disruption, care must be taken to avoid a significant transfer of risk to rail freight and to ensure legal compliance.

7. We would welcome further information on the transition to the new regime and how ‘Access Day’ interfaces with GBR go live and also the expected end of the control period.  We are unclear on how the legal basis will align across different ‘stage gates’ for the start of the new regime.

8. We have already set out our concerns over some of the provisions in the Bill, in particular on the ORR appeals function.  Any internal escalation processes within GBR must be designed to fit with the timescale requirements of an ORR appeal under JR principles.

9. We note that GBR will need to secure confidential information from operators and potentially customers in order to evaluate the use of capacity and charges.  There must be strong protocols regarding what data is required, how it is stored and used within GBR and frameworks which prevent data being shared with competitors or used to secure competitive advantage for GBR or other parties.


Specific Comments 

Introductory Comments 
10. We note the introductory comments, and understand the high level principles of the new framework being described.  However, there are inconsistencies across the text, for example in the first three paragraphs the use of the network is described as needing to deliver ‘best value’, ‘public interest’ and ‘long term economic value’.  This inconsistency is unhelpful in understanding what GBR wish to achieve through these changes.  For the final AUP it will be important to be consistently clear on such points.

11. The diagram in 1.2 makes no reference to the plans and objectives of other network users than GBR, or those who wish to invest, for example in rail freight interchanges.  It is a concern that these are not part of the high level description.

Statutory Duties and principles of the policy

12. We agree that the AUP should set out how GBR will use its legal duties to make decisions, and also framework the processes which will be used, ensuring compliance with all the relevant clauses in the law.  We note that the AUP may also have subsidiary documents, and the AUP should clarify which of these are part of the overarching legal framework set out in Cl 59 of the Bill.  This is important when considering the right of appeal under Cl 68.

13. In section 1, Enacting Government Policy, we note the requirement for GBR to take account of the strategies of Government(s).  It should be clarified if this relates only to specific rail strategies, or whether GBR should also take account of other published documents, for example the Industrial Strategy.  

14. In section 3, Overall and Best Value it references benefits being assessed on a ‘case be case’ basis.   It is essential that there is a consistent approach to avoid discriminatory or anti-competitive outcomes.  The paragraph also mentions benefits being assessed across specific geographies and it unclear how this will be achieved for trains which cross multiple such geographies.

15. We agree that the AUP principles should give certainty for funders and operators, and this should also extend to customers and investors.   A customer who has invested in new wagons or terminals, or who has reconfigured their supply chain to use rail needs certainty of access as well as their chosen freight operator.  The process for awarding capacity commitments, their duration and the interface with the capacity planning process still remains unclear.  Longer contracts, whilst welcome, are of much less value if capacity commitments can only be offered in line with geographic Infrastructure Capacity Plans (ICPs) which may have shorter or overlapping durations.  There is concern that capacity commitments for different flows will all be of different lengths, leading to a complex contractual web.  

Emerging Policy Proposals

Capacity Allocation 

16. We recognise that the processes outlined in the paper and the Annex reflect current thinking and with more work yet to be undertaken.  We have tried to summarise our comments across the main document and Annex together as follows.

17. The document does not give a clear understanding of the interface between long term planning (which is not covered under the AUP) and the development of Infrastructure Capacity Plans (which are).  If decisions on freight capacity allocation are taken during long term planning process, they will not be subject to the appeal function which would be a major concern.  It is also unclear where the value assessment is undertaken.  This is very important because the new process enables freight services to be removed from the network as a consequence of the value assessment, unlike today.  Will the value assessment be taken during long term planning, to determine what services or infrastructure should be progressed, or at the ICP stage where commitments and designations are set?  The process must be clear, consistent, repeatable and subject to appeal.

18. We note that the long term planning process will be used to test scenarios and identify future potential changes to infrastructure and services.  However, we are unclear how ‘critical success factors’ for the ICP process arise from this and where the value assessment is undertaken.  This is particularly important if the success factors are relatively specific e.g. doubling the frequency of a service rather than high level ‘grow rail freight’.   There is also a lack of clarity around funder requirements – with some statements suggesting that success factors can only relate to funder requirements, rather than, for example, a specific customer needs.   This should be clarified.

19. The processes for reopening ICPs, reactive capacity allocation and ad hoc requests need to be further developed and be proportionate.  As new freight flows can arise at any time, sometimes without notice, the capacity allocation process must be agile and able to meet customer requirements at pace.  Processes which require other user ambitions to be sought and assessed every time a new flow is requested (Annex 2.2) will significantly dampen the ability of freight to grow.

20. The document recognises the need for cross network alignment of ICPs, but there is no clarity on how this will be achieved in practice and this needs to be developed.  This includes capacity for engineering work which needs to maximise the ability to divert freight rather than cancel services.

21. We are concerned, bottom of first column on page 8, that asset resilience may be used to influence future decisions on capacity.  It would be too easy for routes to simply allow infrastructure to degrade for freight (e.g. RA) by allowing future designations to prevent heavy trains operating.  We do not think the capacity allocation process should be the determining factor in decisions on asset management.

22. We note that GBR will set disaggregated freight growth targets for local areas.  Whilst we understand that growth will not be equal everywhere, such targets should not act to disincentivise support for freight at local levels, and must ensure that end to end capacity for long distance flows is managed.

23. We are concerned by the proposals to restrict capacity requests which are received after the scope is set.  Given the lengthy timescales expected for capacity assessments, and the potential number likely to be underway at any time, this would be a major restriction for new freight flows particularly on a cross network basis.  This appears to be an attempt to restrict ad hoc requests for access.

24. On governance, it is important that the accountable leader has a specific requirement for delivering the freight growth duty in their role.  There will also need to be clear requirements to ensure freight is included properly throughout the process, not as an afterthought.  Given the scale of the work anticipated by this process, the overall workload for the industry must be considered.

25. We note in 5.1 that GBR intends to reserve capacity in the plans for engineering work.  We believe there must be a commitment to minimising this requirement to the least amount necessary, rather than making sweeping ‘blocks’ of capacity just in case.  The plans should also be aligned to maximise the potential for freight services to be diverted consistently when there is work in one area.  The blocks should also be cognisant of freight customer requirements.  For example, 1 week in 6 blocks can be particularly disruptive for some users, whilst aligning work with scheduled customer shut downs can be helpful.

26. We note the complexity over capacity designations.  The experience to date of trying to hold strategic capacity shows that it can be very challenging to meaningfully protect space for freight growth, and we would expect the new process to provide greater levels of safeguard.   This will be particularly important for investors in new terminals and facilities.

27. We have significant concerns over the legal framework for appeals as set out in the Bill.  Although in principle we support a pre appeal resolution process, this must not be allowed to frustrate the appeals process and in particular must ensure that appeals can be brought within the 3-month timescale required to meet judicial review principles of the ORR process.

Access Conditions incl. Annex 2

28. We understand the principle of the change to capacity commitments from access rights, and also of capacity designations, which we support.  However, the length of capacity commitments is far from clear.  If a commitment length is linked to the duration of an ICP (Annex 1, section 2.3), then a flow that crosses multiple ICPs will be capped to the shortest length, and Annex 1 further notes that requests for capacity will be restricted when an ICP is being evaluated.  This risks capacity commitments being of quite short duration, and also that each flow and commitment having a different end date, making a complex web for operators.   As any service can be removed from the network once the commitment has expired, this adds much greater uncertainty than today.  We believe that capacity commitments should be a fixed duration of at least 5 years, regardless of the ICPs durations.

29. We agree that mechanisms such as use it or lose it and the freight transfer mechanism should continue to exist.   We strongly support long term access contracts, but they will not give any certainty unless they are matched to capacity commitments.  

30. We agree that combining contracts, where relevant, would be a simplification.  However, we note that there is a complex set of arrangements for freight across the network, and care must be taken to be consistent and avoid anticompetitive effects.

31. We support a continuation of the current dispute mechanism, noting that timescales need to be set to enable an appeal to the ORR to be possible within the required three months.

32. We note the proposals around managing change, these will need to be open, consultative and fair, with a right of appeal.   In designing GBR’s structure it will be important to have separation between those teams looking after contract conditions and those with specific interests in the operation of GBR services.

Charges and Performance Incl. Annex 3

33. We note the proposals for charges and performance, which are broadly clear.  We support maintaining a similar framework to today.  It should be noted however that over the last two – three control periods there have been very significant increases in freight track access charges, which is now hampering our competitiveness with road freight.  Any changes should not be used as an excuse to further increase charges.

34. We support the retention of CDI as the basis of core charges as set out in the Bill.  We further agree that the costs should reflect an efficient level of expenditure, with future projections of efficiency where possible.  We do not understand why there needs to be any significant revision to the definition of CDI which is well established in current law. GBR will need to ensure that its data collection is able to support the collection of CDI – for example if integrated maintenance teams work on track and stations only the track costs will be valid in the CDI calculation for freight.

35. We note that there are options around how charges are set by vehicle characteristics etc which need to be established.  It will be important to provide continuity where investments have been made on the back of the current regime.

36. We note the ability for GBR to levy an ancillary charge as defined in law.  However, we are not sure that the ‘market can bear’ test as described in the position paper aligns with the new legal test of what an ‘efficient operator’ can bear.  The new test appears to us to preclude any assessment of wider impacts beyond the operator and thus differential charging by market.  This will need to have legal clarification.

37. In a similar vein, the paper say that the legislation permits GBR to levy reservation charges, but our reading of the Bill is that it must have such a scheme.  Again, this needs to be clarified.  We do not support the introduction of a reservation charge scheme which adds potentially significant cost and complexity for freight and GBR.

38. We welcome the wider provisions allowing GBR to levy discounted charges, noting the need for a policy around this.

39. We broadly agree with the principles for the charging scheme, but they should explicitly reference the need to grow rail freight (rather than not penalising it as presently worded).

40. We are unclear why connection charges will remain subject to existing charging principles in regulations where the connection sits on GBR infrastructure.  This should be clarified.  

41. We broadly agree with the proposed priorities for the unplanned disruption scheme, but the objective ‘Encourage parties to minimise disruption’ needs to reflect the need to incentivise GBR to minimise disruption to non GBR operators which is not clearly mentioned in the text. This is particularly important for issues which are ‘freight only’ or on parts of the network where there are few passenger services, and also should encourage cross network management of freight disruption.

42. The AUP provisions need to reflect the Bill, and we have outlined our concerns over the Bill provision which excludes GBR from delays ‘out with its control’.  This needs to be fully understood and included.

43. We broadly support the principles of the planned disruption scheme, noting that much work is yet required to design the scheme.  The text around ‘optimal outcomes’ needs to be much stronger in the outcomes for freight customers, with a strong preference for trains to be diverted not cancelled, and where appropriate for major customers to be consulted on plans (for example, so they can align with plant shutdowns etc).  The need for GBR to manage access to maintain network wide diversionary capacity should also be included.

44. We agree that the AUP should commit GBR to fair and consultative policies and processes.  This should be legally compliant and also reflect best practice, noting that freight customers and connected infrastructure operators should also be consulted where appropriate.

Transition Incl. Annex 4

45. We note the significant work required to transition to the new regime, and in principle support the plans as outlined in the Annex.  However, we are unclear how regulations will be used to turn on / off the different elements of the new regime, including how different clause of the AMRs will be deleted for GBR at different stages to facilitate this.  It would be very helpful to see a draft of these regulations to understand how the stages of the process will step out.  It is particularly important that we have full legal clarity at each stage.

46. For example, we understand that the current charges will remain in place till the end of the Control Period, which will require the current legal framework to remain in place (otherwise it may be illegal to charge the current mark ups for example).  This may mean that the legal framework for charges will need to be on a different timescale to capacity allocation.

47. We are concerned that the transition could lead to a ‘gap’ where neither ORR or GBR will be resourced or able to award capacity.  This would be detrimental to freight customers and to achieving growth.  The resource plan will therefore need to facilitate a period of parallel running.  We note that GBR will need to ‘resource up’ for the very significant workload of capacity planning and would be interested to see the plan for this.

48. We note the need for legal amendments to contracts which will be a cost for operators particularly where they need to secure legal advice.   GBR should seek to minimise the costs to industry wherever possible.
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